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1. INTRODUCTION 

Use of credit mechanism is a widespread phenomenon 

involved in business with slight differences according to the 

sectors of the economy. Increasing role played by the credit 

itself is apparent from the fact that in the year, Rs. 62 trillion 

were disbursed by the banking sector in India. Effective 

Corporate Governance and effective Bankruptcy and 

Insolvency laws are essential factors which can complement 

culture of entrepreneurship and business growth by providing a 

structured and stable debt lending and recovery system. It 

inculcates a sense of financial soundness in the economy and 

assists the market participant in drawing the real picture by 

accurately assessing price, risk and consequences of non-

performance and how to deal with it. Market discipline is 

maintained and any kind of asset deterioration gets mitigated 
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through swift and reliable enforcement channels.   

The term “bankruptcy” as believed by Mr. Justice Heath, 

although has Italian origin being derived from the word 

“banca” (banco) and “rotta” (rotto) which in literal sense 

means “broken bench”, its immediate origin is a Latin term 

“bancus ruptus”.1 Lord Coke, assigning French origin to the 

term;bankrupt’ said, “for banque in French is a mensa, and a 

banquer or exchanger is mensarius, and route is a sign or 

mark… and means one whole bank is removed, but a trace or 

mark is left behind.”2 

Bankruptcy, as per Lord Coke, was an apparent condition 

created by a person to deceive his or her creditor. He or she 

used to trick other men by getting possession of their goods 

and hide them in an unknown hidden place or own house.3 

Another British jurist, Justice Blackstone, defined “bankrupt” 

as “a trader, who secretes himself, or does certain other acts, 

tending to defraud his creditors."4 Insolvency is a condition in 

which a debtor is unable to pay debts as they fall due or in the 

                                                 
1 Louis Edward Levinthal, The Early History of English Bankruptcy, 67 

UNIVERSITY OF PENNSYLVANIA LAW REVIEW 1, 2 (1919). 
2 WILLIAM COOKE, A COMPENDIUM SYSTEM OF BANKRUPT LAWS, 1 (1778). 
3 HENRY JUNIUS NOTT AND DAVID JAMESM’CORD, REPORTS OF CASES 

ARGUED AND DETERMINED IN THE SUPERIOR COURTS OF LAW IN THE 

STATE OF SOUTH CAROLINA, (1st ed. 1820). 
4 WILLIAM BLACKSTONE,COMMENTARIES ON THE LAWS OF ENGLAND: A 

FACSIMILE OF THE FIRST EDITION OF 1765—1769, (1979). 
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usual course of business5 while bankruptcy is a statutory 

procedure by which the insolvent debtor obtains financial relief 

and undergoes a judicial reorganisation or liquidation of the 

debtor’s assets for the benefit of creditors6. The Insolvency and 

Bankruptcy Code defines “bankrupt” as “any person adjudged 

as an undischarged insolvent”7 and bankruptcy as a state of 

being bankrupt8.  

In the present time, there are two separate bodies of law 

emerged out the same historical roots, namely, personal 

bankruptcy law and corporate insolvency law. However, the 

subject matter of the paper is corporate bankruptcy law. 

2. HISTORY OF INSOLVENCY LAWS 

Ancient Hindu Texts contains no indication of anything 

approaching a system of bankruptcy. However, Manu Samhita 

contained rules for the recovery of debts9 and defaulting 

debtors were accorded with extremely severe treatment, even if 

the default was bona fide in nature10. Manu Samhita says, 

“When a creditor sues the debtor, before the king, to repay the 

                                                 
5 BRYAN A. GARNER, BLACK’S LAW DICTIONARY, 867 (9th ed. 2009).   
6 Ibid at 166. 
7 S. 79(3) (c), Insolvency and Bankruptcy Code. 
8 S. 79 (4), Insolvency and Bankruptcy Code. 
9 DINSHAWFARDUNJIMULLA , THE LAW OF INSOLVENCY IN INDIA 1 (4th ed. 

1997). 
10 Louis Edward Levinthal, The Early History of Bankruptcy Law, 66 

UNIVERSITY OF PENNSYLVANIA LAW REVIEW 223, 230 (1918). 
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debt due and for the purpose of obtaining back the possession 

of the property, he may force the debtor and make him pay by 

moral suasion, by suit of law, by artful management, or by the 

customary proceedings.”11The creditor could have resorted to 

violent means, like killing debtor, his wife children, cattle or 

sieging him in his house, to recover the debt. 

India did not have any indigenous law on bankruptcy before 

British came to the country.12 In India, bankruptcy law, like in 

England, is essentially a creation of statute.13 The Indian 

insolvency law has its origin in the English Law14 and based on 

the Roman principle of cessio bonarum.15 The Roman principle 

means assignment of a debtor's property to creditors.16 First 

insolvency provisions in India can be traced back to S. 23 and 

24 of the Government of India Act, 1800, through which, 

Recorder’s Court at Bombay and the Supreme Court at Fort 

William and Madras were conferred with insolvency 

jurisdiction. In 1828, Statute 9 was passed, through which 

insolvency courts were set up in Presidency towns for the relief 

                                                 
11 MANU , MANU SAMHITA: THE LAWS OF MANU, 45 Chapter VIII para 47-

49 (G. Buhler trans.,1886). 
12 Supra note 9, at 8 
13 District Board, Bijnor v. Mohammad Abdul Salam, (1947) 17 AWR 318. 
14 Law Commission of India, February 1964, 26th Report on Insolvency 

Laws, p.1. 
15 HALSBURY’S LAWS OF INDIA, INJUNCTION INSOLVENCY JUDGES 93 (Vol. 

13, 2006) 
16 Supra note 5 at 259. 
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of insolvent debtor. This Act was marked as the beginning of 

special insolvency legislation in India.17 The Act was to remain 

in force till 1833 but was continued until 1848 by subsequent 

legislations.18 Indian Insolvency Act, passed in 1848, can be 

considered as another step in the development of insolvency 

laws in India. The Act repealed all other previous enactments. 

The 1848 Act remained in force for Bombay, Calcutta and 

Madras (Presidency-towns) till enactment of the Presidency-

towns Insolvency Act, 1909 and covered the insolvency of 

individuals, partnerships and association of persons. However, 

for non- Presidency town areas, no insolvency law was present 

and the Provincial Insolvency Act, 1907 removed this lacuna. 

This Act was repealed by the Provincial Insolvency Act, 1920 

and was in force in mofussils. The Law Commission of India, 

in its 26th report, recommended combining of the two laws, i.e., 

Presidency-towns Insolvency Act, 1909 and Provincial 

Insolvency Act, 1907, to make uniform insolvency law for the 

entire country.19 However, this recommendation was not 

implemented. 

                                                 
17 Supra note 14. 
18 Supra note 9, at 8. 
19 Supra note 14. 
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3. HISTORY AND PERVIOUS PROVISIONS FOR CORPORATE 

INSOLVENCY LAWS IN INDIA AND ITS FLAWS 

Bankruptcy and Insolvency is a subject matter of Concurrent 

List of the Constitution of India in its 9th Entry,20 thus, enabling 

both state and centre to make laws related to the subject. 

Although law related to individual and partnerships was 

present in India, policy on corporate bankruptcy system was 

missing in India.21 However, Union has the power to make 

laws related to winding up of a company (other than 

incorporation and regulation of a company).22 Under the same 

power and on the recommendation of Bhabha Committee set 

up in 1950, parliament enacted the Companies Act, 1956. The 

Act governed winding up of registered companies23 as well as 

winding up of unregistered companies24. Yet, no definition of 

Bankruptcy or Insolvency was present in the Act. It only dealt 

with the inability to pay debts. Practically, for Corporate 

Insolvency, it was the only law available. Under this law, the 

High Courts had the power to wind up a company.25 The law 

prescribed certain circumstances under which a company could 

                                                 
20 The Constitution of India. 
21 DR. N.L.MITRAREPORT OF THE ADVISORY GROUP ON BANKRUPTCY 

LAWS, 12 (Reserve Bank of India 2001) 
22 The Constitution of India. 
23 Sec 425-560, Part 7, Companies Act, 1956.  
24 Part 10, Companies Act, 1956.  
25 Sec 433, Companies Act, 1956. 
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be wound up by a High Court, which, inter alia includes the 

inability of a company to pay its debts.26 A company was 

deemed to be unable to pay its debts when the company failed 

to pay a sum exceeding Rs. 500 to the creditor to whom the 

debt was owed.27 The process of winding up was preceded by 

liquidation. The Central Government was empowered to 

appoint a liquidator of the company28, who was attached to 

each High Court, to carry out the liquidation process.29 

Payment of workmen dues and government dues was listed 

above the payment made to secured creditors because the Act 

was passed in the early years of industrialisation policy of 

India. 

But, the provisions were not successful in dealing with 

corporate insolvency as according to report, the number of 

companies, which were inactive, among the registered ones 

reached 5.5 lakhs. Among this number, only a handful no. of 

cases got registered with High Courts and only about 300-600 

got completed every year with an average time span of 5-8 

                                                 
26 Sec 433 (e), Companies Act, 1956. 
27 Sec 434, Companies Act, 1956. 
28 Sec 449, Companies Act, 1956. 
29 Sec 448, Companies Act, 1956. 
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years for completion.30 

Later, with increasing priority being given to industrial sector 

by the policy-makers, there was a rapid boom in the sector 

which also was accompanied with sickness of industries. In 

1981, a committee was set up by the Reserve Bank of India 

under the chairmanship of Shri T. Tiwari to suggest remedies 

necessary for the revival of sick industrial units through the 

creation of a comprehensive legislation to deal with the 

problem of sickness. In September 1983, the committee 

submitted its report to the government and recommended the 

need for setting up of a quasi-judicial body through special 

legislation, especially for the purpose. Following the 

recommendations given by the committee, the Parliament 

enacted Sick Industrial Companies (Special Provisions) Act, 

1985, (“SICA”). The Supreme Court in Navnit R. Kamani v. 

R.R. Kamani31 said that the SICA was enacted with a view to: 

a) Afford maximum protection of employment; 

b) Optimize the use of funds of the companies; 

c) Salvaging the production assets; 

d) Realizing the amount due to the Banks etc.; and 

                                                 
30 RajeswariSenguptaet al., Evolution of the insolvency framework for non-

financial firms in India, 6 (Indira Gandhi Institute of Development 

Research, Working Paper No. 2016-018, 2016). 
31 Navnit R. Kamani v. R.R. Kamani, AIR 1989 SC 9. 
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e) To replace the existing time- consuming and inadequate 

machinery by efficient machinery for expeditious 

determination by a body of experts. 

SICA can be said as the first law in India, which focused only 

on the restructuring of the companies, but the scope of the Act 

was limited only to “sick industrial companies”. A sick 

industrial company means an industrial company32, which has 

at the end of any financial year accumulated losses equal to or 

exceeding its entire net worth.33 The Act established Board for 

Industrial and Financial Reconstruction (“BIFR”) and gave the 

onus to declare sickness of the firm to its directors. Upon such 

reporting, all claims, proceedings and suits against the firm 

stayed automatically. Under SICA, the debtor company was 

empowered to control its assets and operations even after it 

was declared “sick”.  

The lack of capacity at the BIFR and availability of only one 

bench in the country made the implementation of provisions 

difficult. Between 1987 and 2014, 15% of the cases were 

pending in BIFR and it took 5.8 years, on an average, for the 

closure of a suit.34 

                                                 
32 Section 3(1) (e), Sick Industrial Companies Act, 1985. 
33 S. 3(1) (ga), Sick Industrial Companies Act, 1985. 
34 Supra note 30, at 8. 
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It was realized that civil courts were burdened with a recovery 

issue and a special tribunal can assist the banks and DFIs better 

in speedy recovery of debts due. With these observations, the 

first Narasimham Committee, a high-level committee set up to 

give recommendations on the Financial Systems, 

recommended the creation of tribunals to have jurisdiction over 

the matters related to debt recovery. So accordingly in 1993, 

Recovery of Debts due to Banks and Financial Institutions Act  

(“RDDBFI”) which led to the establishment of Debt Recovery 

Tribunals (“DRT”) and Debt Recovery Appellate Tribunals 

(“DRAT”). The intention behind the setup was to create 

specialized tribunals to facilitate expeditious recovery of debt 

from the defaulters by banks and a defined set of financial 

institutions. 

While DRT was empowered to recover assets of debtor 

through an order along with the provision to detain him, the 

DRATs were one level up in the hierarchy, instituted to hear an 

appeal on the order of DRT.   

Later with the recommendation of Second Narasimham 

Committee, The Securitisation and Reconstruction of Financial 

Assets and Enforcement of Security Interest Act, 2002 

(“SARFAESI Act”) was enacted to bring Reforms in Banking 

Sector. After RDDBFI, the efforts through SARFAESI Act 

was to further increase creditors’ rights through enforcement of 
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secured assets and that too without court intervention.35 It can 

also be said that as DRTs were ineffective, an alternative route 

was provided by the SARFAESI Act for recovery of debts.  

Recommendation of the Narasimham Committee I and II also 

led to the establishment of Asset Reconstruction Companies 

(ARCs) who enabled the bank to offload their bad debts at a 

discount for resolution purpose. ARCs worked on the 

mechanism of purchasing NPAs, got accumulated in the Indian 

Banking Sector, from the banks for its recovery and resolution.  

The RBI, through detailed guidelines made, intended that sale 

and purchase of NPAs happened in a smooth and sound 

manner. Only companies which were registered were 

authorized to sell or purchase an NPA.    

The problem with DRTs was a lack of availability of resources 

which affected the output from the tribunal as the process used 

to get delayed withal conversion rate of only 14% in 2013 and 

17% in 201236. Through SARFAESI, though the tribunal got 

extraordinary enforcement powers but those powers were not 

applicable on creditors other than banks and specified financial 

institutions. Also, the sale of NPAs by the banks to the ARCs 

                                                 
35 Section 13, Securitisation and Reconstruction of Financial Assets and 

Enforcement of Security Interest Act, 2002. 
36 Reserve Bank of India, Report on Trends and Progress of Banking in 

India, 2008-2013. 
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was not as per the expectations. 

The provisions present before passing of the Insolvency and 

Bankruptcy Code 2016 were highly fragmented ones. Rights 

were apportioned to creditors and debtors through separate 

Acts, which led to inconsistency in resolutions. Also, separate 

laws created separate judicial fore, which created the problem 

of overlapping jurisdiction. A review of judgments of DRTs 

and DRATs, the High Courts and the Supreme Court shows 

that this lack of clarity also has detrimental effect over 

interpretation of insolvency legislations in India.37 Dearth of 

timely bankruptcy mechanism adds to the intricacy. It takes 

between 3 to 15 years for completely winding up the company 

under Companies Act, 1956.38 Data collected for Doing 

Business report by the World Bank and International Finance 

Corporation signposts that it takes average of 4.3 years to 

completely resolve insolvency, costs 9.0% of the debtor’s 

estate and recovery rate is at 25.7 cents on the dollar.39 This 

also has unfavorable effect on credit market in India. World 

                                                 
37 Aparna Ravi, The Indian Insolvency Regime in Practice – An Analysis of 

Insolvency and Debt Recovery Proceedings 10 (Indira Gandhi Institute of 

Development Research, Working Paper No. 2015-027, 2015). 
38 Supra note 30, at 12. 
39 WORLD BANK 2016, DOING BUSINESS 2016: MEASURING REGULATORY 

QUALITY AND EFFICIENCY 208 (World Bank ed., 13th ed. 2016). 
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Bank ranked India, in Doing Business Report, at 136 out of 189 

economies in resolving insolvency.40 

Acknowledging India’s obscure bankruptcy laws, Companies 

(Second Amendment) Act, 2002 was enacted by the 

parliament. Significant changes were brought to the Companies 

Act, 1956 through this Act and SICA was repealed. The Act 

was passed following recommendations of a committee formed 

by the government under the chairmanship of a retired 

Supreme Court Judge Justice V. Balakrishna Eradi.  

The Act gave new definition to the term “sickness” and 

National Company Law Tribunal was established. The 

Tribunal was to handle all the cases previously heard by BIFR, 

Company Law Board (as both of them were abolished through 

this Act) and the High Courts. It also introduced Rehabilitation 

and Revival Fund and Time bound restructuring and 

liquidation guidelines (the guidelines limited the process to 2 

years). However, due to legal challenges, these could not be 

notified. Therefore, these provisions could not be implemented, 

as a result of which, previous provisions of the Companies Act, 

1956 and SICA continue to remain in force. 

New Companies Act was passed in the year 2013 and 

provisions under this Act were in line with the 2002 Act.  

                                                 
40 Ibid. 
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4. INSOLVENCY & BANKRUPTCY CODE 2016 

In 2014, on the recommendations of Bankruptcy Law Reforms 

Committee, set up by Ministry of Finance, under the 

chairmanship of Dr. T. K. Viswanathan, process for drafting 

comprehensive bankruptcy legislation began. The Code, with 

applicability on all non-financial corporations and individuals, 

was created with an intention to replace the existing 

framework.  The Consolidate Code for insolvency and 

bankruptcy has introduced fresh principle and design of the 

resolution framework. The Code has also incorporated the 

recommendations of several past committees that were not 

taken into consideration earlier. Now, all sort of creditors, be it 

secured, unsecured, financial or operational, are empowered to 

initiate insolvency proceedings which wasn’t the case with 

previous regime.  

4.1. Time Bound Process 

The corporate insolvency resolution process for body corporate 

aims to resolve insolvencies and the recovery of dues in a strict 

time-bound manner. The code prescribes for completion of the 

whole process within 180 days, which can be extended to 90 

days for only one time with the consent of 75% of creditors, 

from the date of the admission of application for initiation of 

the process. An application needs to be filed in front of the 
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adjudicating authority to initiate the insolvency resolution 

process.41It has been made sure in the provisions that every 

step takes a reasonable time limit. For example, after receipt of 

the application, the Adjudication Authority must ascertain the 

existence of default within 14 days.42 Also, order regarding 

admission or rejection of the application must be 

communicated within 7 days of such admission or rejection.43 

This suggests that time-bound processing is the essence of the 

Code. 

4.2. Adjudicating Authority and Insolvency Regulator 

National Company Law Tribunal, as defined in S. 408 of the 

Companies Act, 2013, has been made the Adjudication 

Authority and NCLAT the authority for appeal.44To avoid the 

toil due to overlapping jurisdiction, which was in previous 

regime, the code ensured that no Civil Court/ Authority has 

jurisdiction over matter, on which NCLT and NCLAT has 

jurisdiction. The application submitted to initiate the process 

should also have the proposal of name of the resolution 

professional who would act as an interim resolution 

                                                 
41 Section 8, Insolvency and Bankruptcy Code, 2016. 
42 Section 7(4), Insolvency and Bankruptcy Code, 2016. 
43 Section 7(7), Insolvency and Bankruptcy Code, 2016. 
44 Section 5(1), Insolvency and Bankruptcy Code, 2016. 
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professional.45Once application is admitted, the Adjudicating 

Authority has to declare a moratorium along with appointing 

an interim resolution professional within 14 days46 which shall 

be followed by public announcement of initiation of the 

process.47 Through the Code, an Insolvency and Bankruptcy 

Board of India will be established to regulate all matters 

pertaining to insolvency and bankruptcy 

4.3. Insolvency Professionals and Insolvency Resolution Process 

The duty of interim resolution professional, apart from 

conducting the process, is to manage the affairs of corporate 

debtor and make every endeavour to preserve the value of the 

property from the date of his appointment.48The powers of the 

board of directors or the partners of the corporate debtor 

remains vested in the interim resolution professional and he 

may even appoint new employees and raise interim 

finance.49He continues till a committee of creditors is 

constituted and a resolution professional is appointed by the 

                                                 
45 Section 7(3)(b), Insolvency and Bankruptcy Code, 2016. 
46 Section 16(1), Insolvency and Bankruptcy Code, 2016. 
47 Section 13, Insolvency and Bankruptcy Code, 2016. 
48 Section 17(1)(a), Section  20(1), Insolvency and Bankruptcy Code, 2016. 
49 Section 17(1)(b), Section  20(2), Insolvency and Bankruptcy Code, 2016. 
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committee which needs to happen within 7 days in the first 

meeting.50 

Resolution professional, once appointed, has similar duties and 

powers as of interim resolution professional.51A resolution 

applicant has a right to submit a resolution plan to resolution 

professional who upon receiving it confirms that it meets 

certain conditions to be sent for approval of committee of 

creditors.52 A resolution plan once approved has to be 

submitted to the Adjudicating Authority.53 The authority then 

makes sure that the plan meets the requirements described in S. 

30 and gives it binding effect upon all the stakeholders 

involved in the plan.54 Then moratorium order passed earlier 

cease to have effect.55 

4.4. Liquidation 

An order is to be passed by the Adjudicating Authority for 

liquidation of corporate debtor if no resolution plan is received 

before completion of time period permitted for completion of 

resolution process or submitted plan is rejected due to non-

                                                 
50 Section 18, Section 21(1), Section 22, Insolvency and Bankruptcy Code, 

2016. 
51 Section 23, Insolvency and Bankruptcy Code, 2016. 
52 Section 30, Insolvency and Bankruptcy Code, 2016. 
53 Section 30(6), Insolvency and Bankruptcy Code, 2016. 
54 Section 31(1), Insolvency and Bankruptcy Code, 2016. 
55 Section 31(3)(a), Insolvency and Bankruptcy Code, 2016. 
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compliance of requirement specified under section 31.56 This 

order bars initiation of any other legal proceeding and is also a 

notice of discharge to the officers, employees and workmen of 

the corporate debtor.57 The resolution professional then acts as 

a liquidator.58 The liquidator has the power to take into custody 

or control all the assets, property, effects and actionable claims 

for evaluation after verification of creditors’ claim on it. He 

can sell the property of the corporate debtor by public auction 

or even private contract.59 Provisions are made in the code to 

bring the liquidation professional at par with the corporate 

debtor in term of decision making.60 He may even form 

liquidation assets i.e. an estate of the assets to be held as a 

fiduciary for the benefit of all the creditors.61 

4.5. Fast Track Corporate Insolvency Resolution 

Going one step further, the code induct the concept of Fast 

Track Corporate Insolvency Resolution where the process has 

to be completed within 90 days and only a single extension 45 

days is allowed. Also, there is a provision of fine and 

imprisonment, if it is felt by the authority that the process was 

                                                 
56 Section 33(1), Insolvency and Bankruptcy Code, 2016. 
57 Section 33, Insolvency and Bankruptcy Code, 2016. 
58 Section 34(1), Insolvency and Bankruptcy Code, 2016. 
59 Section 35(1)(e), Insolvency and Bankruptcy Code, 2016. 
60 Section 35(1), Insolvency and Bankruptcy Code, 2016. 
61 Section 36, Insolvency and Bankruptcy Code, 2016. 
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initiated for any sort of misuse or violated the Section 14 of the 

Code. 

5.  COMPARISON WITH US, UK AND CHINA’S CORPORATE 

INSOLVENCY SYSTEM 

In the United States (“US”), the Bankruptcy Reform Act, 1978 

(as amended), which created bankruptcy code, governs 

bankruptcy. The Act led to the establishment of Bankruptcy 

Courts and jurisdiction. The Act is codified in Title 11. While 

discussing bankruptcy, both, insolvency of a company or of an 

individual can be referred to by the US attorneys. Bankruptcies 

can be filed by businesses either under Chapter 7 or under 

Chapter 11 of Title 11. Chapter 7 covers bankruptcy 

liquidation procedure while Chapter 11 deals with bankruptcy 

reorganization procedure. 

In case of both UK and China, insolvency and bankruptcy is 

governed by a single legislation i.e. Insolvency Act 1986 

(“IA”) and Enterprise Bankruptcy Law 2006 (“EBL”) 

respectively. High Court of England & Wales and The 

People’s Court who have jurisdiction for this matter for UK 

and China respectively 

Through the provision of initiation of an involuntary 

bankruptcy proceeding, creditor got leverage to initiate 

proceedings against any legal entity. This show creditor-
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oriented approach in insolvency proceedings with bad debt 

losses. Also, strong domestic particularities exemplified by 

Articles 132 (with respect to the priority of existing social 

security debts) and Article 133 (with respect to the ongoing 

special regime for certain state-owned enterprises) of the 2006 

Bankruptcy Law 

5.1. Objectives 

In the US insolvency regime, although provisions are available 

for reorganization as well as liquidation, main objective is 

protection and continuance of the company. Rescuing of 

company or achieving a better result constitute main objective 

of UK law, alone with protection of creditors’ rights while in 

China, the provisions are available for reorganization, 

conciliation and liquidation as well. The feature of 

reorganization, where debtor company is allowed to continue 

its business operations, is new to the regime being inducted by 

EBL 2006. In UK, liquidation is the last resort where a 

liquidator was appointed to take control of the company 

distributes the assets to creditors according to their legal 

priority. In UK creditors’ voluntary liquidation and compulsory 

liquidation were two modes to liquidate an insolvent company. 

New corporate insolvency system of India had main aim of 

consolidating all laws relating to corporate insolvency present 
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in India. It also aims at maximization of value of the 

beleaguered company’s assets, protection of creditors’ rights 

and meeting international standards.  

5.2. Mode of Control 

According to US laws, when bankruptcy is filed by company 

under Chapter 7, all operations of the firm are completely 

stopped and the company goes out of business. When 

bankruptcy is filed under Chapter 11, operations of the 

company is controlled by the debtor for the benefit of the 

creditors and overseen by the court. In case of ineffectiveness 

of the debtor’s management, a trustee may be appointed. It can 

be said US corporate insolvency system has debtor-in-

possession model. 

In case of UK, an administrator or registered insolvency 

practitioner has these duties to the court and the creditors. All 

the power with management ceases to exist and gets vested in 

Administrator who can delegate those powers back to them if 

he feels it appropriate. The court cannot appoint an 

administrator if the application comes from the holder of a 

qualifying floating charge. The administrator has his role 

defined in the IA Act, 2000 and is empowered to do necessary 

things to manage the business and affairs of the company. 

UK’s corporate insolvency system is that of trusteeship model. 
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There is also a provision of arrangements by way of 

reconstruction to be undertaken by liquidators in a voluntary 

winding up62 as well as for compromising in accordance with 

creditors’ rights in the act. The Companies Act 200663 takes 

care of statutory arrangements or compromises while, company 

voluntary arrangements, which refer to ‘composition in 

satisfaction of [the company’s] debts or a scheme of 

arrangement of companies’ affairs are covered in IA, 1986.  

While in China, the court-appointed administrator takes control 

of the debtor's estate and to a large extent administers the estate 

throughout the bankruptcy proceedings.64 The resolution 

professional, appointed by committee of creditors, is 

responsible for resolution process as well as management of 

the firm. There is a provision of negotiable settlements on a 

variety of terms for the companies in distress where the parties 

can also opt for contractual binding over the settlement 

(between the company, its lenders and if possible, the general 

creditors) apart from proceeding within a statutory format.  

India follows trusteeship model, in which management of the 

firms’ affair is taken care by the resolution professional, 

appointed by the committee of creditors. 

                                                 
62 Section 110, Insolvency Act, 1986. 
63 Section 895, Companies Act, 2006. 
64 Article 22,Enterprise Bankruptcy Law, 2006. 
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5.3. Moratorium 

The insolvency and bankruptcy code in India has extensive 

scope of applicability of moratorium where all other legal 

proceedings get frozen. The moratorium period began on the 

day when application for initiation of process is accepted 

which is quite similar to the other regimes. China is the only 

exception with limited scope of moratorium as litigation or 

arbitration resumes once administrator is designated. In UK, 

the administrator, in the moratorium period, is empowered to 

sell property free of security constituted by floating and fixed 

charges and free of any rights of third parties under HP 

agreements. 

5.4. Committee of Creditors’ and Reorganization Plan 

Also, there is a provision for creation of creditors’ committee 

like other legislations. In US, the courts oversees the process 

but is not involved in operations the Bankruptcy Code vests 

power and duties with Committee of Creditors’. The US and 

China has similar procedure of proceeding upon a 

reorganization plan with difference of time period allotted. In 

US, the trustee, according to this plan, liquidates all the assets 

and distribute the proceeds among the creditors on the basis of 

risk taken by them. In UK, administrator upon his appointment, 

send his proposals for achieving the purposes of the 
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Administration to the creditors. While in India, if the order is 

passed for liquidation of the corporate debtor, the resolution 

professional shall act as the liquidator for the process of 

liquidation. 

6. COMPARISON OF THE CODE WITH INTERNATIONAL 

STANDARDS AND OBJECTIVES 

Neither all objectives of the law can be laid down on a piece of 

paper nor the law can be expected to fulfil all the objectives 

This is because there cannot be a single rationale behind the 

law and the objectives sought to be achieved may be 

inconsistent with each other. However, it is important to keep 

the objectives in mind while framing the legislation. 

Earlier a bankrupt was considered as a criminal. However, over 

a period of time, there has been a shift in objectives of 

bankruptcy laws and observing the same Blackstone said that 

bankruptcy laws are considered and should be for benefit of 

trade and founded on the principle of justice and humanity and 

rights should not be conferred only to the creditors but also to 

the debtor (bankrupt).65 Expeditious, equal and economic 

distribution of proceeds from surrendered debtor’s property 

and emancipation from creditor’s demands upon such 

                                                 
65 Blackstone’s Commentaries, vol. 2 pp 471-472 
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surrender should be the chief aims of bankrupt laws.66 Law 

Commission of India has enlisted two purposes of the 

insolvency laws, i.e., prevention of debtors from harassment of 

creditors, in case, he is unable to repay their debts and 

providing mechanism through which debts of the debtors can 

be satisfied.67 Supreme Court said that the objective of 

insolvency law is seizure of an insolvent’s property and 

distribution of the same among the creditors before the 

insolvent can squander the same.68 

Although, attempts have been made by the World Bank69 and 

IMF70 to lay down the objectives of an insolvency law, it is not 

possible to enlist all the objectives of an insolvency law. 

However, the objectives laid down by UNITRAL can be 

considered as the most comprehensive one, which has tried to 

envelop most of the aims sought to be achieved by an 

insolvency law in a precise way. Because of this reason it 

becomes imperative to check if an insolvency law of a country 

fulfill the objectives laid down by UNITRAL. As per 

UNITRAL, key objectives, which should be achieved by 

                                                 
66 Henley’s Bankrupt Law, 3rd ed., p. 1.  
67 Supra note 14. 
68 YenumulaMallu Dora v.PeruriSeetharatnam&Ors.AIR 1966 SC 918. 
69 The World Bank, Principles and guidelines for Effective Insolvency and 

Creditor Rights Systems (The World Bank 2001). 
70 International Monetary Fund, Orderly & Effective Insolvency Procedures 

(International Monetary Fund 1999). 
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insolvency legislation, are as follows71: 

a) Provide certainty in the market to promote economic 

stability and growth; 

b) Maximize value of assets; 

c) Strike a balance between liquidation and reorganization; 

d) Ensure equitable treatment of similarly situated creditors; 

e) Provide for timely, efficient and impartial resolution of 

insolvency; 

f) Preserve the insolvency estate to allow equitable 

distribution to creditors; 

g) Ensure a transparent and predictable insolvency law that 

contains incentives for gathering and dispensing 

information; and 

h) Recognize existing creditors’ rights and establish clear 

rules for ranking of priority claims. 

The advisory group on the bankruptcy laws set up by the 

Reserve Bank of India also narrowed down to similar set of 

objectives, which an insolvency law is expected to achieve. 

Incorporation of global principles of bankruptcy laws is among 

                                                 
71 UNCITRAL, Legislative Guide on Insolvency Law 10 (UNCITRAL, 

2005). 
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the objectives laid down by the Advisory Group.72 

Bankruptcy Law Reforms Committee, in its report, kept three 

objectives in minds while suggesting Draft Insolvency and 

Bankruptcy Code, i.e., low time in resolution, low cost in 

recovery and higher levels of debt financing across a wide 

variety of debt instruments.73 

Before the Insolvency and Bankruptcy Code came into force, 

the insolvency laws present in India were present in the form of 

separate legislations and the Code aims to consolidate the 

same. This is done with a view that greater clarity will be 

provided by such consolidation.74 Further, it will lead to 

facilitation in application of provisions of the Code in 

consistent and coherent way. Appointment of a professional 

dedicated to the feature of handling only insolvency is an 

inclusion to ensure that process beings out the desired effect. 

Also a clear procedure has been laid down in the code, which 

will provide transparency in the insolvency laws, as the result 

of which the law will become predictable. Therefore, it can be 

said that the Code fulfills the objective of ensuring a 

transparent and predictable insolvency law that contains 

                                                 
72 Supra note 21, at 25. 
73 The report of the Bankruptcy Law Reforms Committee Volume I- 

Rationale and Design. 
74 Preamble,Insolvency and Bankruptcy Code, 2016. 
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incentives for gathering and dispensing information. The 

Indian corporate insolvency procedure strikes a good balance 

between reorganisation and liquidation. The first option 

available for the creditors is that of reorganisation. Therefore, 

the priority is given to protection of the company. In case, the 

resolution plan is not submitted to the Adjudication Authority 

within the maximum permitted period or rejects the resolution 

plan, order will be given for liquidation of the corporate debtor.  

Objective of the Code, from the very starting, was to align the 

insolvency laws with the principles, standards and objectives 

laid down by various International Organizations. From the 

above analysis, it is clear that the Code is successful in coming 

a long way from previously present disintegrated insolvency 

laws to achieving the standards laid down by the international 

organizations. 

7. EFFECT CODE ON STAKEHOLDERS OF CORPORATE 

GOVERNANCE  

In the contemporary world, access to equity capital for long 

term investment is a feature that every company strives for. 

This feature is desired to establish market confidence and 

business integrity which can be created through good corporate 

governance. It definitely has a powerful effect in driving the 

growth of a company as has its influence in the matters of 
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profitability and growth of the company as well as output and 

investment decisions of firms through several channels. 

Effective governance helps in regulation and structuration of a 

firm by defining role and power and control of Ownership and 

management. It has a strong connection with development of 

financial intermediaries and capital market of a firm as well as 

corporate financing and investment patterns.  

Corporate Governance was defined in the Cadbury Report as 

the system by which companies are directed and controlled.75 It 

involves a set of relationships between a company and its 

stakeholders.76 Stakeholders include not only shareholders and 

managers, but also employees, suppliers, customers, banks and 

other creditors, the government, various interest groups.77 

7.1. Creditors’ Rights 

General commercial law governs relationship between 

company and its creditors.78 Therefore, although other 

stakeholders are governed by respective branches of law (like 

                                                 
75 The Financial Aspect of Corporate Governance (Cadbury Report)(1992).  
76 OCED, OCEDPrinciples of Corporate Governance 11 (Organization for 

Economic Co-operation and Development 2004). 
77 Tarek RoshdyGebba, Corporate Governance Mechanisms Adopted by 

UAE National Commercial Banks, 5 JOURNAL OF APPLIED FINANCE AND 

BANKING 23, 27 (2015). 
78 P. DAVIES, INTRODUCTION TO COMPANY LAW 65 (2nd ed. 2010). 
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consumers under Consumer Protection Act), creditors are 

provided safeguard under company law itself.79 

Creditors need to be ensured that they get return on their 

investment and timely repayment is in the important for 

maintaining confidence of the creditors and is in the best 

interest of the company and thus, forms part of stakeholders 

under corporate governance. Also, larger amount on favourable 

terms can be borrowed by the companies with good corporate 

governance track record. Corporate governance deals with, 

“the set of methods to ensure that investors (suppliers of 

finance, shareholders and creditors) get a return on their 

investment.”80 Creditors exercise control for effective 

monitoring of their investments, or let us say, debts. Control 

can be exercised by the creditors over a firm, either actively or 

passively. Control is exercised actively through evaluation and 

checking of a firm’s operations and its investment decisions 

and passively through collateral security. Through debt 

monitoring and exercising creditors’ rights, creditors play a 

crucial role in corporate governance and serve as external 

monitors. When a company commits default, there is a transfer 

                                                 
79 Christopher J. Cowton, Putting Creditors in Their Rightful Place- 

Corporate Governance and Business Ethics in the Light of Limited 

Liability, 102 JOURNAL OF BUSINESS ETHICS 21, 27 (2011). 
80 Andrei Shleifer and Robert W. Vishny,A Survey of Corporate 

Governance, 52 THE JOURNAL OF FINANCE 737, 740-742 (1997). 
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of some control rights from the debtor company to the creditor 

and the creditor acquires right to repose the company’s assets 

or throw the company into bankruptcy. Effective exercise of 

creditors’ rights attracts the need of good and sound insolvency 

system, as, stronger the creditors’ rights, better the corporate 

governance. This is because, creditors’ powers to force a 

company to liquidate, provided by insolvency laws of a 

country, ultimately determines creditors’ control rights over the 

defaulting firm.81 Even OCED recognises importance of 

insolvency laws in its Principles of Corporate Governance by 

saying that “efficient and effective insolvency laws” help in 

“effective enforcement of creditors’ rights” and thus, must 

accompany corporate governance framework.82 

As per the Code, operation creditor and financial creditor are 

enabled to initiate Insolvency process. They also got a role to 

play in appointing resolution professional and extending the 

period of the corporate insolvency resolution process (if 

required) requires their consent. The financial creditors are 

provided with all sort of information related to the process. 

Also, they are protected from any act of debtor resulting into 

an undervalued transaction. Trusteeship model has been 

                                                 
81 Cheryl W. Gray, Creditors’ Crucial Role in Corporate Governance, 34 

FINANCE & DEVELOPMENT 29, 29 (1997). 
82 Supra note 76, at 21. 
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adopted in India, which shows that main focus is on creditors’ 

rights. Therefore, it can be said that the code has enhanced the 

creditors’ rights as well as participation in the process. The 

attempt is to involve them and provide them suitable relief. 

7.2. Promoters/ Shareholders 

Shareholders have a vital role to play in corporate governance. 

Firstly, capital is provided to a company by its shareholders 

and secondly, rights of the shareholders are apprised in law.83 

A shareholder can also delegate the management of the 

investment to management group which includes relations with 

companies thus affecting corporate governance. Therefore, it is 

important to understand effect of corporate insolvency laws on 

shareholders.   

Bankruptcy not only affects creditors, but is tough on the 

debtor company as well. Managers of the company get fired 

and its assets are liquidated.84 Some argue that, even in 

bankruptcy, some portion of the firm must be protected for the 

shareholders otherwise they may take inane steps to protect the 

                                                 
83 CORPORATE GOVERNANCE, CHRISTINE MILLAN 69 (4th ed. 2013). 
84 Douglas G. Baird, The Hidden Virtues of Chapter 11: An Overview of the 

Law and Economics of Financially Distressed Firms (Coase-Sandor 

Institute for Law & Economics Working Paper No. 43, 1997). 
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firm.85 Interest of the shareholders must be protected, at least in 

case of reorganisation of the firm. Also, entrepreneurs are more 

likely enter into business where insolvency cost is low.86 

Therefore, insolvency laws should be designed in such a way 

so as to trim down loss of the shareholders. 

Involvement of shareholders and board of directors is profound 

in the provisions for voluntary liquidation proceeding where 

the process is initiated voluntarily by a corporate person who 

has not committed any default. From inquiry to audits 

statements, shareholders are involved everywhere which assist 

in ensuring that shareholders are protected as much as possible. 

Also, it has been made responsibility of the resolution 

professional to protect and preserve the value of property of the 

corporate debtor. Also, primary focus of the code is on 

protection of the company through reorganisation process. 

Therefore, it can be said that although, focus is given more on 

creditor than the corporate debtor, provisions has been made to 

protect and preserve the value of shareholder’s interest in the 

company’s assets.  

                                                 
85 Cirmizi, Klapper&Uttamchandani, The Challenges of Bankruptcy 

Reforms 27(2) WorldBank Research Observer 185, 190 (2012). 
86 Leora Klapperet al., Entry regulation as a barrier to entrepreneurship, 82 

JOURNAL OF FINANCIAL ECONOMICS 591, 608 (2006). 
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7.3. Employees and Workmen 

In an organisation, employer and employee share some 

common and some individual interest. An employee associates 

himself/herself with an organisation for the sake of income or 

livelihood. This constitutes interest which an individual has in 

the present day while there may be a case that at some point in 

future, employees will often also be in receipt of a pension, if 

applicable, provided by the company’s pension scheme.87 A 

business in the market obtains its goodwill through skill and 

service of employee. 

Insolvency period can be traumatic for employees of a 

company. At times, one may come across with profession who 

are associated with the organization for several decades and 

their professional growth depends largely on the development 

of the enterprise. Then, insolvency can have negative 

consequences on those employees. It is important to deal Job 

losses associated with insolvency or else it can have many 

adverse implications on the economy. It is important to keep in 

mind that companies should not be allowed to remain alive for 

the only purpose of preventing unemployment.88 

                                                 
87 Supra note 88, at 71. 
88 Interim Report of The Bankruptcy Law Reform Committee. 
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Through Insolvency law, the intention is to protect the interests 

of creditors, shareholders and the state as well as it is state’s 

priority to safeguard the employee and workmen of the 

organization. Issues of fairness come to the fore as do 

considerations of rescue and design of the rules that allow 

efficient transfer of enterprises.89 

Workmen’s dues (for 24 months preceding the commencement 

of liquidation) have been kept on equal footing with the claims 

of secured creditors, which reflects the importance given to 

clear workmen’s dues. Also wages and unpaid dues of the 

employees (other than workmen) have been kept on the third 

position of the priority list, even before the unsecured creditors. 

This two provisions show the attitude of corporate insolvency 

system towards employees and workmen of the debtors’ 

company and importance given to clear their due and 

protection of their interests. 

8. CONCLUSION 

Insolvency law touches every sphere of credit system, from 

credit allocation to credit recovery. It also has a strong 

influence on corporate governance. An efficient insolvency 

framework complements effective corporate governance 

                                                 
89 VANESSA FINCH, CORPORATE INSOLVENCY LAW: PERSPECTIVES AND 

PRINCIPLES 533 (1st ed. 2002). 
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framework. Indian legal system, before the incoming of the 

Insolvency and Bankruptcy Code 2016, remained affected from 

various problems which include weak and patch-worked 

legislation, slow judicial process and widespread corruption 

and resulted in abuse of insolvency regime in the country. 

Legislations, enacted initially were not able to cover aspects of 

insolvency. In the Companies Act 1956, the feature of 

corporate insolvency and definition of bankruptcy was missing. 

Also, the courts, which were already burdened with plethora of 

case, had jurisdiction of matters related to bankruptcy. SICA’s 

ambit was limited to sick industries although it was the first 

legislation to cover the feature of reorganization. In 

SARFAESI and RDDBFI regime, due to lack of resource 

available to DRTs, desired effect could not be achieved. The 

Insolvency & Bankruptcy Code 2016 was the effort of the state 

to replace this system with regime originating out of 

consolidated code. The code ensures time-bound proceeding, 

tribunals with dedicated jurisdiction for insolvency-related 

matters and increased involvement of creditors in the 

proceeding. The Code matches the legislation of major 

economies of the world on almost all important aspects related 

to insolvency and is in line objectives laid due by major 

organisations of world. It has positive impact on creditors’ 

rights and safeguards the interest of shareholders as well as the 
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employees. The change of regime has now to stand against the 

test of time with essential characteristics of a successful.  

 


