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Introduction: The Domain of Investment Arbitration  

“It would be strange indeed, if the outcome of acceptance of a bilateral investment treaty took the 

form of liabilities ‘likely to entail catastrophic repercussions for the livelihood and economic well-

being of the population’ of the host state.” 2 

The purpose of investment treaties has been to accord investor protection 

considering the unabated regulatory powers of the state. The international trade 

regime of the world has been built upon a multilateral basis, whilst the 

investment regime has been structured on a bilateral basis.3 The realm of 

investment law also provides for contradictory theories on foreign investment, 

which propound a dichotomy to the host state’s interests. The classical theory 

maintains foreign investment as wholly beneficial whilst the dependency theory 

advocates no economic development through investment.4 Thus the calibrated 

impact on the host state’s economy involves a combination of benefits and 

deleterious effects on the market forces of the economy. Similarly the investment 

arbitration regime has seen the schism of the public and private rights, through 

the ideological hostility of the regulatory space of developing countries. This 

scenario can be represented in the conflict between the United States and the 

Latin American States5, disputing the Hull formula and the Calvo doctrine 

against the core issue of the limits of state sovereignty.  

                                                           
14th year, School of Law, Christ University, Bangalore. 

2 Ian Brownlie, Separate Opinion on the Issues at the Quantum Phase of CME v Czech Republic, 
2003, p. 78 in Margaret B. Devaney, Remedies in State Arbitration: A Public Interest Perspective 
IISD Iss. 3. Vol. 3. 2013 p. 11-12. 

3 Jeswald W. Salacuse, The Law of Investment Treaties, Oxford University Press 2010 p.3-4. 
4 m. Sornarajah, the international law on foreign investment, cambridge university press, p.47-49 

(3rd ed. 2010). 
5 Id. at 124-125. 
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The aggrieved foreign investor tends not seek recourse under the domestic laws, 

due to the sceptical nature of fairness and quality of justice under the host 

country.6  The customary nature of investor rights has evolved out of the law of 

state responsibility for the injury to alien property.7 This has led to the creation 

of the international minimum standards, which reflect the obligatory duties of 

host states in exercising their regulatory powers.  

The Vienna Convention on Law of Treaties clearly states that a State cannot 

invoke its municipal law to avoid international obligations.8 The Calvo doctrine 

denies such an international standard on the basis of sovereign equality, where 

the aliens and nationals are entitled in principle to equal treatment.9 The debate 

between the national treatment and minimum standard principles has evolved 

from theoretical analysis to impacting diplomatic relations.10 As there is no 

customary international law allowing investor claims, the eventual remedy turns 

to the exercise of diplomatic protection. The end of the era of gunboat 

diplomacy has diluted the effectiveness of this redressal mechanism for investors, 

whilst being compounded with uncertainty.11 Thus the apparatus for the 

resolution of investor- state disputes, resorting to arbitration poses a number of 

challenges to developing countries, due to the inherent flaws of contradictory 

decisions and the fluctuating investment jurisprudence. The varied decisions of 

the arbitration tribunals in the international arena have provided the raw material 

for the evolution of investor rights and its corresponding jurisprudence.  

The majority of the BIT’s concluded as of 2008 were between a developed and 

developing country.12 The post-colonial confrontation posed by developing 

countries has been the crux of the issue, leading to jurisprudential challenges in 

                                                           
6 Jeswald W. Salacuse, The Law of Investment Treaties, Oxford University Press 2010 p.40-42.  
7 R. Lillich, The International Law of State Responsibility for Injuries to Aliens 212 (Univ. Press of 

Va, 1983). 
8 Article 27, Vienna Convention on the Law of Treaties United Nations, Treaty Series, vol. 1155, p. 

331 1969. 
9 Manuel R. Garcia-Mora, The Calvo Clause In Latin American Constitutions and International Law, 

Marquette Law Review Vol.33, p.206 (1950). 
10 Jeswald W. Salacuse, The Law of Investment Treaties, Oxford University Press 2010 p.48-49. 
11 Susan D. Franck, The Legitimacy Crisis in Investment Arbitration: Privatizing Public 

International Law Through Inconsistent Decisions, 73 FORDHAM L. REV. 1521, 1522-23 
(2005) . 

12 United Nations Conference on Trade and Development (UNCTAD), World Investment Report 
p.14-16. (2008) 



VOLUME 3                                                  RFMLR                                                 ISSUE 1 

 

Page | 54 

international investment law. The primary question pertains to the legitimacy of 

the incremental emphasis on investor protection, leading to the perception by 

developing countries, as a major factor their ‘underdevelopment and dependence 

on western countries.’13 The White Industries Arbitration arising out of the 

India- Australia Bilateral Investment Treaty (BIT) raises a number of doubts over 

India’s inherent policy adopted towards BIT’s. The dilemma of developing 

countries towards balancing the public interest represents regulatory challenges, 

which often can be described under the guise of indirect expropriation, violating 

the fair and equitable standards of the BIT. The internal domestic law with 

regard to separation of powers within the constitutional framework is also 

affected due to the arbitral award.14 This is based on India’s inability to provide 

for ‘effective means of asserting claims and enforcing rights’, arising out of 

judicial delay. In the case of Azinian v. Mexico15, the tribunal affirmed that the 

host state could be held accountable for denial of justice if the courts have 

caused undue delay. The solution requires India to re-evaluate its MFN and 

investment protection clauses in various BIT’s and provide remedy to the delay 

by the courts, which hampers the constitutional separation of powers. 

The Indian argument of the contract with White industries being a mere contract 

for supply of goods and services and thus not constituting investment was 

rejected by the tribunal. The problem lies in the broad definition of investment 

incorporated in most of India’s bilateral investment agreements. The India-

Germany investment agreement does not define fair and equitable treatment and 

full protection and security whilst the India-Australia agreement uses the term 

“enjoyment”.16  This widens the ambit of discretion exercised by tribunals in 

interpretation, detrimental to the interests of developing countries. The ICSID 

convention does not necessitate the exhaustion of local remedies for the 

investor, contrary to the fulfilment of this conditionality for the host-state.17 

                                                           
13 Jeswald W. Salacuse, The Law of Investment Treaties, Oxford University Press 2010 p.68-70. 
14 S.K Dholakia Investment Treaty Arbitration and Developing Countries : What now and What 

next? , Indian Journal of Arbitration Law Vol.II 1 p. 1-3 (2013). 
15 Robert Azinian, Kenneth Davitian, and Ellen Baca v. Mexico, ICSID Case No. ARB (AF)/97/2 

NAFTA Award (1999) p. 102. 
16 Biswajit Dhar, Reji Joseph, T C James  India’s Bilateral Investment Agreements Time to Review 

,Economic and Political Weekly Vol. XLVII  no 52 p.115-16 (2012). 
17 Id at 115-16. 
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Moreover the decision of the apex court has overruled the criterion for 

approaching the court in cases of awards given by foreign arbitration tribunals.18 

The Bilateral investment treaties with the lacuna in the status quo can be 

reformed through a progressive approach to delineating the regulatory space for 

government policy in the public interest.  

Investor- State Arbitration – The Realm of Law Applicable: 

Investor – State arbitration in its present form poses challenges to the manner in 

which jurisdictional issues are resolved through arbitration. The investor state 

disputes prevail under the domains of private and public international law. The 

conflict arises when bilateral investment treaties provide for jurisdictional clauses, 

whilst the private contract between the parties provides for an alternate forum or 

arbitration. In such situations the national of another state can invoke the 

bilateral investment agreement to decide upon the question of jurisdiction. Legal 

theorists have long recognized the problematic character of traditional public-

private distinctions19 and the ambiguous status of international investment law is 

the evidence of this breakdown in practice.20 Thus to draw a distinction between 

public and private international law in this domain would hinder its evolution as 

a distinct paradigm with the international legal framework. The investor state 

arbitration procedures grant the investors the right to sue the host state, without 

requiring any prior contractual relationship between the parties.21 This procedural 

position granted to the investor is to counterbalance the investor’s subjection to 

territorial jurisdiction of the host state.22 The distrust towards the domestic 

judicial entities is at the root of investor state arbitration23, which deters the 

                                                           
18 Bharat Aluminium Co. Ltd. v. Kaiser Aluminium Technical 2006 (1) MPHT 18 CG. 
19 Chester Brown and Kate Miles, Evolution in Investment Treaty Law and Arbitration, Cambridge 

University Press, p. 98 (2011). 
20 A. Mills, The Confluence of Public and Private International Law: Justice, pluralism and 

subsidiarity in the international constitutional ordering of private law, Cambridge University 
Press, p.94 (2009). 

21 J. Paulsson, ‘Arbitration without Privity’, ICSID Rev. FILJ 10 p.232. (1995). 
22 ROLAND KLAGER, FAIR AND EQUITABLE TREATMENT IN INTERNATIONAL 

INVESTMENT LAW, Cambridge University Press 2011, p.27. 
23 FREYA BAETENS, INVESTMENT LAW WITHIN INTERNATIONAL LAW, Cambridge 

University Press , p.419 (2013). 
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investor from resorting to exhausting the local remedies and take jurisdictional 

protection under the BIT.  

The lack of a coherent regime, concerning private agreements made between 

states, encompasses the scope of interpretation and applicability of principles in 

the light of private contractual agreements. The dualities in the law raise the 

question of whether the fair and equitable standards apply as per the treaty or in 

accordance with the concept of international minimum standard under private 

international law.24 The standards applied in international arbitration to 

determine the jurisdiction and the violation of the agreement fluctuate in degree, 

whilst balancing the public and private interest espoused by the parties to the 

dispute. The ability of the private party to invoke the jurisdiction and diplomatic 

protection under the BIT, require the ascertainment of whether the party is an 

investor. The variation in the standards of determining violations under 

arbitration proceedings in the manner in which, cases with same facts and 

parallel proceedings have churned out contradictory verdicts. The contradiction 

can be found in the case of Argentina’s economic measures, where certain 

arbitral panels accepted25 the defence of necessity whilst others rejected the 

reasoning.26 There is also the necessity to separate the portfolio investments, 

which do not contribute substantially due to the limited interest in the host 

state’s economy.27 The deterrent lies in explicitly remedying such transactions 

outside the demarcation of the scope of investment.  

The argument raised by India in the White Industries Arbitration28, on the 

grounds of non-fulfilment of the Salini test was rejected on the basis of the 

confinement of the test to ICSID arbitrations.29 The inconsistency adopted by 

tribunals clearly lays down jurisprudential dichotomies, which do not serve the 

interests of developing countries. Moreover the tribunal in Salini did not limit the 

                                                           
24Chester Brown and Kate Miles, Evolution in Investment Treaty Law and Arbitration, Cambridge 

University Press, p. 114 (2011). 
25 Continental Casualty Company v. Argentine Republic, ICSID Case No.ARB/03/09, Award, 

(2008). 
26 FREYA BAETENS, INVESTMENT LAW WITHIN INTERNATIONAL LAW, Cambridge 

University Press  p.420-23 (2013). 
27 Aniruddha Rajput, Defining Investment- A Development Perspective, Indian Journal of 

Arbitration Law Vol.II 1  p. 16-17 (2013). 
28 White Industries Australia Ltd. v. The Republic of India, (UNICTRAL), Final Award (2011).  
29 White Industries Australia Ltd. v. The Republic of India, (UNICTRAL), Final Award (2011). 
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meaning of investment to ICSID cases alone, but laid down the test whilst 

referring to its autonomous nature.30 Therefore the enforcement mechanism has 

ostensible clarity, but the judicial resolution of the conflicts through investor- 

state arbitration perpetuates ambiguity and the dispute of jurisdiction arising 

within such contracts. 

The Question of Investment and Jurisdictional conflicts: 

The jurisdiction is determined on the grounds of subject matter of the dispute or 

the rationae materiae. The question of proving that there exists an ‘investment’ 

has become the sole criterion for determining the jurisdiction of the proceedings 

before the arbitral tribunal. The Tribunal in Salini v. Morocco31 laid down four 

criterions which must be must to constitute an investment. The Salini test used 

to determine the validity of the investment, stipulates the fulfillment of particular 

conditions such as the duration of the project, contribution to the host state 

development, contribution of the investor, and existence of operational risk.32  In 

process of commercial arbitration under international contracts between parties 

also provides fluctuating outcomes, which distorts, dilutes and denounces the 

growth and stability of international transactions, affecting trade and investment. 

The competing interests and defenses that arise of the bilateral 

investment treaties consist of the sole effects doctrine and the police powers 

doctrine prevalent in international investment law. The second aspect delves into 

the question of the applicability of state laws and the legitimate expectations that 

are claimed thereof by the investor. The manner in which the white industries 

case has been dealt brings forth the requirement for India to anticipate the 

problems arising out growing investment.  

The majority of India’s investment treaties allow for a direct route to 

international arbitration without litigating before the domestic courts.33The 

                                                           
30 Aniruddha Rajput, Defining Investment- A Development Perspective, Indian Journal of 

Arbitration Law Vol.II 1  p. 21-23 (2013). 
31 Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco ICSID Case No. 

ARB/00/4, Decision on jurisdictio, p 52 (2001). 
32 Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco ICSID Case No. 

ARB/00/4, Decision on jurisdictio, p 53-54 (2001). 
33V. Inbavijayan and Kirthi Jayakumar, Arbitration and Investments- Initial Focus, Indian Journal of 

Arbitration Law Vol.II 1  p 32-33 (2013). 
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definition of investment shows a stark deviation from the Model law, widely 

explicit in treaties concluded with Mexico, Korea and Kuwait.34 The India- 

France Bilateral agreement incorporates indirect forms of investment without 

definition, which can result the use of this provision by other parties to benefit 

their cause in investment arbitration through the MFN clause.35 

The Prisoners Dilemma: The Exercise of Regulatory powers 

The limitations that have been imposed due to investment treaties on the 

exercise of regulatory powers of the state have been the central issue of dispute 

in most investor- state arbitrations. This has led to some governments 

abandoning the entire mechanism as in the case of Australia, which excluded 

investor-state dispute resolution provisions in its trade agreements.36 The Indian 

scenario does not require the extreme aversion to the entire concept of investor-

state arbitration, but a belligerent reformulation of the Indian administrative and 

judicial set-up, to attune compliance with the global wavelength of international 

minimum standards. The response has also been hostile in nature wherein 

countries such as Bolivia, Ecuador and Venezuela, withdrew from the ICSID 

Convention37, owing to the consistent undermining the host states regulatory 

policies.  

It is now established in international law that States are not liable to pay 

compensation to a foreign investor when, in the exercise of its police powers, 

they adopt regulations that are aimed at the general welfare.38 The police powers 

doctrine legitimizes to some extent the manner in which the state overrides the 

investment breaches upon the international contract through its activities, which 

can be considered as direct or indirect form of expropriation. The mere loss of 

value does not suffice as an expropriation, as the investor still has full ownership 

                                                           
34 Biswajit Dhar, Reji Joseph, T.C James, India’s Bilateral Investment Agreements Time to Review 

,Economic and Political Weekly Vol. XLVII no 52 p.114 (2012). 
35 Biswajit Dhar, Reji Joseph, T.C James, India’s Bilateral Investment Agreements Time to Review 

,Economic and Political Weekly Vol. XLVII no 52 p.114 (2012). 
36 V. Inbavijayan and Kirthi Jayakumar, Arbitration and Investments- Initial Focus, Indian Journal 

of Arbitration Law Vol.II 1  p 47-48 (2013). 
37 Aravamudhan Ulaganathan Ravindran, International Investment Law and Developing 

Economies: The Good, Bad and Comme CI, Comme CA, Indian Journal of Arbitration Law 
Vol.II 1 p 47-48 (2013). 

38 Saluka Investments BV v. Czech Republic, UNCITRAL Arbitration Proceedings, p.255 (2008). 
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and control39, but this mere loss amounts to expropriation under the sole effects 

doctrine. The standards applied by the arbitrators do not adhere to a uniform 

pattern that determines the legitimacy of the actions of the state and the claim of 

the private investor. In Sporrong case40 the authorities had imposed a 

construction ban, which the court held was not sufficiently severe to amount to 

an expropriation. The tribunal in Tecmad case held that ‘…the State’s exercise of 

its police power may cause economic damage to those subject to its powers as 

administrator, without entitling them to any compensation whatsoever is 

undisputable.’41 Therefore the distinction factor between the police powers and 

sole effects doctrine eludes the concept of expropriation and the FET standard, 

which oscillate to the growing disadvantage of investment arbitration. 

A measure only imposing some higher costs for the company, which does not 

have the effect of making the property more or less useless for the owner, will 

not amount to an expropriation.42 Thus the curtailment of ownership rights itself 

qualifies as expropriation to constitute the invocation of the fair and equitable 

standard under the bilateral treaty, but the acceptability of this proposition does 

eventually provide for deciding the jurisdictional issue, which is based on the 

violation of the treaty rather than the international contract. The governmental 

measures that are irreversible only amount to an indirect expropriation.43 Thus 

the permanency criterion has been substantially overwhelmed under the sole 

effects doctrine where even the slightest impact on the private investor which 

curtails the business, amounts to indirect or creeping expropriation.  

The Dilemma of the Fair and Equitable Treatment Standard: 

The most common standard of treatment found in investment treaties is the 

obligation, that the host country accord fair and equitable treatment.44 The fair 

and equitable standard tends to create uncertainty and is without exaggeration 

                                                           
39 CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8, 

Award, p. 264 (2005). 
40 Sporrong and Lonnroth v. Sweden, Eur.Ct.H.R., 23 September 1982, A 52  p. 264 (1982). 
41Tecnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case 

No. ARB (AF)/00/2, Award, p. 119-120 (2003). 
42 Dolzer and Schreuer, Principles of International Investment Law, p. 102–103 (2008). 
43Tecnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case 

No. ARB (AF)/00/2, Award, p. 116 (2003). 
44 MI Khalil, Treatment of Foreign Investment in Bilateral Investment Treaties FILJ (1992) 351. 
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‘maddeningly vague, frustratingly general and treacherously elastic’.45 The 

jurisprudential analysis also diverges with regard to its nature being merely an 

addition to general international law or an international minimum standard 

required by customary international law.46 The legal experts do not completely 

agree as to its customary nature47, whilst its abstract character of the principle 

undermines the requirement of certainty in commercial transactions. The model 

US-BIT by defining full protection and security creates certainty and 

predictability48, as to the nature of the standard applicable, rather than providing 

scope for the applicability of a judicial standard. 

The regulatory measures would not constitute a breach of the FET obligation 

unless the measures amount ‘to an outrage, to bad faith, to wilful neglect of 

duty’.49  The question of fair and equitable circumstances under normal 

circumstances does not hold in a situation of an economic and social crisis.50 The 

objective interpretation of treaty provisions must contain a significant margin of 

appreciation for the State applying the particular measure.51 The doctrine is a 

standard of deference given to the national authorities to assess a situation 

because of their better position to understand it. The tribunals in Methanex52, 

Glamis Gold53 and Chemutra54 have followed the same approach. The 

assessment of the reasonableness takes into account not only the facts 

surrounding the investment, but also the political, socioeconomic, cultural and 

historical conditions prevailing in the host State. The present jurisprudence has 

emphasized that the legitimate expectations are based on the legal order of the 

host state as it stands at the time when the investor acquires the investment.55 

                                                           
45 Jeswald W. Salacuse, The Law of Investment Treaties, Oxford University Press p.221 (2010). 
46 Jeswald W. Salacuse, The Law of Investment Treaties, Oxford University Press p.222-223 

(2010).222-223. 
47 Daniel Bethlehem, Donald McRae, Rodney Neufeld and Isabelle Van Damme, Oxford 

Handbook of International Trade Law, Oxford University Press, p. 635 (2009). 
48 Daniel Bethlehem, Donald McRae, Rodney Neufeld and Isabelle Van Damme, Oxford 

Handbook of International Trade Law, Oxford University Press, p. 636-37 (2009). 
49 Neer v. United Mexican States, UNICTRAL p.4 (1927). 
50 National Grid v. The Argentine Republic, UNCITRAL p. 180 (1976) 
51 Continental Casualty v. Argentine Republic, ICSID Case No. ARB/03/9) p. 181 (2008). 
52 Methanex v.United States, Award, Part IV  7, UNCITRAL p.101 (2005). 
53 Glamis v. United States, Award, NAFTA Arbitral Tribunal, p.779 (2009). 
54 Chemtura v. Canada, Award, NAFTA Arbitral Tribunal p. 133-134 (2010). 
55GAMI v. Mexico, Award, 44 ILM (2005), p. 93. 
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Moreover Birnie, Boyle and Redgwell note in discussing the Ogoniland case that 

corporate crimes and breaches against human rights is a legitimate ground to 

deny an investor the protection of an international instrument.56 These 

exceptions can be invoked for protecting habitat and conservation of exhaustible 

natural resources. The conflict of public and private international law becomes 

apparent in such situation, when the private investor tends to resolve the dispute 

through the bilateral investment treaty.  

Therefore the ostensible allegation of violation of human rights tends to distort 

the investment dispute, whereby the host state pleads public interest in order to 

expropriate the private investors investment. The peculiarity of the 

circumstances in such a situation lead to the conflict of laws when the host state 

environment and human rights obligations under ratified treaties necessitates the 

indirect form of expropriation. In the Shrimp Turtle case57 and EC-Asbestos 

case58, the Appellate Body upheld the right of WTO members to legislate or take 

measures for the protection of natural resources. Each WTO member state has 

the right to establish whatever level of health and environmental protection it 

deems appropriate within its own borders.59 The measures are applied in 

conformity with the requirements of the chapeau of Article XX.60 The 

introductory clause termed the chapeau, that the exception would be illegal if the 

measure constitutes a) arbitrary or unjustifiable discrimination b) a disguised 

restriction on international trade. The necessity argument has also been 

precluded under certain arbitral awards, which have adhered to the sole effects 

doctrine, basing the decision on the investor’s rights under the bilateral 

investment treaty. 

The objectives of the BTA provide for the fair and equitable treatment to be 

accorded to the claimant. The violation of the FET standard61 involves whether 

                                                           
56 BIRNIE, BOYLE & REDGWELL, INTERNATIONAL LAW AND THE ENVIRONMENT, 

Oxford University Press, p. 327 (3rd Ed. 2009). 
57 United States - Import Prohibition of Certain Shrimp and Shrimp Products, p. 171-172 WT/DS 

58/AB/R Appellate Body Report (1998). 
58 Appellate Body Report, EC-Measures Affecting Asbestos and Asbestos-Containing Products, 

168, WT/DS135/AB/R (2001). 
59 Pfizer Animal Health v. Council of EU, II ECR 3305 p. 151 (2002). 
60 US- Standards for Reformulated and Conventional Gasoline, 35 ILM 274 (1996). 
61 Saluka investments BV v. Czech Republic, UNCITRAL Arbitration Proceedings, p. 291 (2008). 
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the purported conduct was arbitrary62 and against the investor’s legitimate 

expectations.63 The respect for the investors’ legitimate expectations is the most 

predominant element of the fair and equitable treatment.64 The tribunal in 

Tecmad,65 awarding Mexico to pay compensation to the operator of the landfill, 

held that ‘authorities should base their decision on the factors explicitly 

mentioned in the national environmental legislation’.66 A stable legal and business 

environment is an essential element of the fair and equitable treatment, and 

suspension amounts to its breach67.  

A lawful expropriation requires the fulfilment of the four conditions to met:68 

public purpose, non-discrimination, due process as per the applicable treaty69 and 

compensation.70 Under the Sole Effects doctrine an expropriation may take place 

without or regardless of any intention to expropriate on the part of the host 

State.71The doctrine has been applied as the only determining factor of 

determining indirect expropriation.72 Its application in a number of cases73 

represents it as a general principle of international law. The rule of law and the 

FET standard comprise of quintessential elements i.e procedural propriety and 

due process, which are indispensable to question of justice. The lack of 

notification of important legal steps74 and the right to be heard75 have been 

                                                           
62 Waste Management, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/98/2 Award 

(2000).  
63Tecnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case 

No. ARB (AF)/00/2, Award, p. 510-511 (2003). 
64 Saluka investments BV v. Czech Republic, UNCITRAL Arbitration Proceedings, p. 301 (Final 

Award, (2008). 
65Tecnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case 

No. ARB (AF)/00/2, Award, p. 127 (2003). 
66 Vattenfall Europe Generation AG v. Federal Republic of Germany, ICSID Case No. ARB/09/6, 

Request for Arbitration, p. 15-20 (2009).    
67CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8, 

Award, (2007). 
68OECD Draft Convention on the Protection of Foreign Property,1967, 7 ILM 117, Article3. 
69 U. Kreibaum, Regulatory Takings, Balancing the interest of the Investor and the State, 8 The 

Journal of World Investment and Trade 731 (2007).  
70 Antoine Goetz v. Republic of Burundi, ICSID Case No. ARB/95/3, Award, (1999).  
71Norwegian Shipowners Claims (Nor. v. U.S.), 1 RIAA 307, Award, (1922). 
72 U. Kreibaum, Supra note 71 at 724. 
73 Southern Pacific Properties Ltd. v. Arab Republic of Egypt, 3 ICSID Reports 189, Award, (1992). 
74 Middle East Cement v. Egypt, ICSID Case No. ARB/99/6 Award (April 12, 2002), ICSID 

Reports, p 143. 
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considered as a violation of the FET standard.76 In the Waste Management case77 

the tribunal held that fair and equitable treatment is infringed by conduct, which 

involves a lack of due process. The investor is entitled to rely on the 

representations of the federal officials 78. The FET standard can be violated even 

in a case, where there is no mala fides is involved79 and the effects deprive 

ownership and benefits of the property.80 Thus the actions of the state can 

amount to a violation of the bilateral investment treaty under the sole effects 

doctrine, when the investment is effected indirectly. Therefore the jurisprudential 

conundrum in defining the standard of the fair and equitable treatment under 

international law, has led to deviating principles, which alter the course of the 

jurisdictional question and raise questions as to the right forum to settle such 

international contract disputes. Thus the varied justifications granted on the basis 

of the sole effects doctrine and the police powers doctrine creates 

unpredictability and inconsistency in the international trade and investment. The 

threshold established varies with the decisions of the WTO Appellate Body and 

the ICSID, which have dealt with a number of investment disputes. The manner 

in which these disputes have been dealt illustrate the lack of consensus on 

matters of the regulatory powers of the host state and the investors rights of 

legitimate expectations, which do not adhere to a coherent and cogent stance in 

identifying breach of obligations enforceable upon the State. 

The remedying potion to the ambiguity of the FET provisions lies in stipulating 

the extent of protection granted rather than contending an approach of 

interpretation, ostensibly a discretionary process in the arbitral mechanism. The 

FET provisions can specifically state that the investor has to prove the violation 

of a customary international law obligation, which ‘may not be established solely 

                                                                                                                                                       
75Tecnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case 

No. ARB (AF)/00/2, Award, p. 162 (2003). 
76 CHRISTOPH SCHREUER, FAIR AND EQUITABLE TREATMENT, Oxford University 

Press p.128 (2005). 
77 Waste Management, Inc. v. United Mexican States ICSID Case No. ARB (AF)/00/3, Final 

Award, (2004).  
78 Metalclad Corp. v. Mexico, ICSID Case No. ARB(AF)/97/1, Award, (2000). 
79 Siemens v. Argentina, ICSID Case No. ARB/02/8 Award p. 299, (2007). 
80 Tecnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case 

No. ARB (AF)/00/2, Award, p. 70 (2003), 
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through arbitral awards or secondary sources.’81 The UNCTAD has 

recommended the use of an exhaustive list of state obligations under the FET 

provisions.82 The clean hands doctrine can also be applied which would consider 

the human rights obligations under international law. 83 The transgression from 

the human rights obligations would render the investor’s claim against the state 

inadmissible.84 This methodological approach creates an effective redressal 

mechanism in investor-state arbitration, fine-treading the contesting claims of 

private and public interest. Thus the corporate claim of FET standard violations 

can be harmonized with the exercise of regulatory powers in public interest, 

when the investor has acted in violation of international obligations.  

The Arbitrary Nature of International Arbitration:  

Although “correctness remains a vital virtue, at times the mission of law is sometimes to achieve 

certainty for certainty’s sake and consistency for consistency’s sake.”85 

Though the arbitration mechanism as well as international law do not explicitly 

provide for de-jure precedential value, 86 the effect permeates to future decisions 

based on principle consistency and predictability. The tribunal in Saipem v. 

Bangladesh clearly states the requirement of consistency and predictability in 

investment arbitration law as a necessity and furthermore as a‘... duty to 
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contribute to the harmonious development of investment law”.87 This inherent 

jurisprudential tendency for consistency attached de-facto precedential value to 

arbitral awards. This analogous approach has led to the reliance by the White 

Industries tribunal on the controversial decision of Chevron-Texaco v. Ecuador88 

in arriving at the meaning of “effective means”at a crucial legal juncture in the 

arbitration.  

The contradictory decisions of tribunals creates judicial discrepancies as the 

arbitral decisions act as de facto precedents, determining the rights and liabilities 

of the investor and state.89  The legal inconsistencies affect ‘foreign investment 

decisions, economic development, and foreign relations’.90 The Lauder Awards91 

and the arbitral decisions in CMS v. Argentina92 and LG&E v. Argentina93 have 

reached diametrically opposed deductions based on  ‘factual and legal 

similarities’. 94 

The UNCTAD report has identified this scenario as ‘problems inherent in the 

system of international arbitration’.95 There also exists the view that the debate 

concerning contrary arbitral awards has ignored the essence of international 

arbitration, which makes it an attractive proposition to international economic 

actors.96 The disagreements within the arbitration legal framework can lead to a 
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more deliberated jurisprudence.97 Thus ‘predictability, reliability, clarity, efficiency 

and consistency’98 can reinvigorate the depleting interest in investment arbitration 

of developing economies. The arbitration mechanism does need to be extolled 

due to the efficiencies involved in reducing a wide range of transaction costs 

involved in the judicial process. 

Conclusion: 

The solution to the arbitration quagmire lies in the manner in which, the bilateral 

treaties, which are invoked, provide for such contingencies in anticipation of the 

exercise of regulatory powers by the host state as well as the legitimate 

expectations of the investor. The bilateral treaties must provide for the specific 

clauses which deal with the issue of the exhaustion of the jurisdiction provided 

under the international contract between the private investor, before the private 

investor resorts to the diplomatic protection provided under the Bilateral 

Investment treaty. The varied standards applied by arbitration tribunals put forth 

serious concerns with regard to the subjectivity instead of the need for the elixir 

of objectivity. The probing of the very definition of investment as a jurisdictional 

question stymies the resolution of disputes as provided under international 

contracts. The answer to the jurisdictional concoction is further deluded with the 

additive of the arguments concerning the acts of the host state and its 

justification, which form a part of the jurisdiction argumentation before the 

tribunal.  

The remedy lies in the necessitating the requirement of jurisdictional clauses with 

fork in the road provisions, which address the issue of invocation of the 

protection under the bilateral investment treaty and the international contract 

between the respective parties. The arbitration mechanism must also provide for 

effectual principles, which reduce the ambiguity under the ambit of private 

international law in investor state disputes. The global phenomenon of trade and 

investment can only be sustained and nurtured under a mechanism which 
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resolves the disputes and concerns of private investors as well as the host state, 

redefining their interaction and manner of judicial settlement in case of breach of 

international contracts. The consolidation of claims has been argued as an 

effective mechanism, which can result in the increase in the efficiency of 

arbitration and avoidance of conflicting or contradictory awards.99 The 

prerequisite also exists for the government to disclose existing and proposed 

agreements to the public100, when the citizenry is the one to pay for such 

arbitrations awards.101 Thus public participation and consultation must be 

adhered to as a norm in the reformation of the India’s model BIA’s, which are 

plagued with impending liability. The Indian Government’s decision to 

renegotiate 82 BIT’s 102 bodes well for the very essence of exercising sovereignty, 

but remains a herculean task considering majority of the treaties having come 

into force. The long-term resolution can be found in the form of a Multilateral 

Investment treaty or an International Investment court,103 which can reduce the 

snowballing equivocality of the deluding world of investment arbitration. The 

International Investment court can act as a final resort for adjudication of 

investor–state disputes, spearheading the much required certainty, neutrality and 

predictability in investment arbitration. The increasing litigation104 under BIT’s 

also needs to be tackled through an all-embracing re-evaluation of the vagueness 

and impact of India’s bilateral agreements with various countries. Eventually 

foreign investment is not the elixir to the India’s need for development, whilst 
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bolstering investor protection over and above national interests. The panacea lies 

in attracting investment through efficient governance and reforming the Indian 

version of Bilateral Investment Treaties. Investment arbitrations have also drawn 

the ire of developing countries as the arbitrators tend to side with the investor, to 

increase the perceived opportunity of reappointments.105 The partial panacea to 

the emerging issues of investment arbitration lie in redefining the nature of 

India’s BIT standards, purging the impeding ambiguity with regard to the 

standards of protection. A study by Gus van Harten shows that arbitral tribunals 

adhere to a wider interpretation of investment treaty clauses.106 This evidently 

necessitates the requirement for redefining the role of investment arbitration 

whilst dealing with the question of arbitral bias for the cause of generating 

business. A small number of 15 arbitrators have sat in the panels of 55 per cent 

out of 450 investment-treaty disputes.107 Thus the solution lies in not only 

remedying the BIT clauses and their ambiguity, but also securing the neutrality of 

the arbitrator. While some tribunals tend to view their task as a technicality whilst 

others see it as a duty to develop a system of international investment 

protection.108 

The jurisprudential question in the dominion of arbitration has always been as to 

‘what the law should be and what the law is’, which requires a considerate 

understanding of the conflicting interests of the stakeholders, whilst doing justice 

to the 'needs’ of the developing world rather than the ‘wants’ of the developed 

world. As Gurcharan Das rightly notes, “Greed is the sin of capitalism, envy is 

the vice of socialism”109, and in order to the balance this juxtaposition of 

international arbitration, one requires the reconciliation of divided interests 

within the legal framework.  
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